NOTICE OF INTENT

Department of Environmental Quality

Office of the Secretary

Legal Affairs and Criminal Investigations Division

Criteria
(LAC 33:IX.1113.C.Table 1A) (WQ110)


Under the authority of the Environmental Quality Act, R.S. 30:2001 et seq., and in accordance with the provisions of the Administrative Procedure Act, R.S. 49:950 et seq., the secretary gives notice that rulemaking procedures have been initiated to amend the Water Quality regulations, LAC 33:IX.1113.C.Table 1A (WQ110).


Numeric freshwater ammonia criteria were adopted into the Water Quality Standards, LAC 33:IX. Chapter 11, on November 20, 2020. After promulgation, the Louisiana Department of Environmental Quality (the Department) discovered additional information pertaining to the cost of the implementation of the criteria, which will potentially cost affected facilities, in the aggregate, between 157 million and one billion dollars, to implement. This proposed rule rescinds the freshwater numeric ammonia criteria so that the Department can reconsider the costs to directly affected persons, in the aggregate, to implement the freshwater ammonia criteria, together with the environmental and/or human health risks and benefits. All other portions of the previous Water Quality Standards Triennial Revisions remain unaffected by this proposed Rule.

Federal regulations (40 C.F.R. § 131.20) require the state to review and, as appropriate, modify and/or adopt water quality standards, at least once every three years. The state must either adopt or revise criteria for parameters for which the Environmental Protection Agency (EPA) has published new or updated Clean Water Act (CWA) section 304(a) criteria recommendations, or provide an explanation of the reasons for not adopting new or revised criteria when it submits the results of its triennial review to the EPA Regional Administrator. Additionally, federal regulations (40 C.F.R. § 130.3) require the state to review and revise water quality standards and, as appropriate, update their Water Quality Management plans to reflect such revisions. One required component of a Water Quality Management plan is a process for developing effluent limitations and schedules of compliance based on the adopted Water Quality Standards, including numeric criteria (40 C.F.R. § 130.5 and 130.6(c)(1); LAC 33:IX.1109.I).

Freshwater numeric ammonia criteria were adopted into LAC 33:IX.1113.C.Table 1A as part of the promulgation of the Water Quality Standards Triennial Revision on November 20, 2020. Public notice of the Triennial Revision was published in the Louisiana Register on December 20, 2019, which included a fiscal and economic impact statement, approved the legislative fiscal office, indicating that there were no estimated costs to directly affected persons or nongovernmental groups, as required by La. R.S. 49:953(A). The public notice also included certification that the Triennial Revision would cost the state and affected persons less than one million dollars, in the aggregate, to implement, as required by La. R.S. 49:953(G) and La. R.S. 30:2019(D). However, upon review of additional information, the Department has discovered that implementation of the numeric ammonia criteria into Louisiana Pollutant Discharge Elimination System (LPDES) permits will cost affected persons well in excess of one million dollars, in the aggregate, to implement. Additionally, prior to implementing a numeric ammonia criteria, the Department must update the accompanying Water Quality Management Plan (Volume 3, Implementation of Louisiana’s Water Quality Standards, and Version 8) to incorporate a process for developing ammonia effluent limitations and schedules of compliance, as required.

After adoption of the freshwater numeric ammonia criteria, draft LPDES effluent limit calculations resulted in draft permit limits for facilities in many areas of the state that would require advanced treatment to remove ammonia which would require costly modifications or retrofits of both publicly and privately owned treatment works and industrial facilities. Based on the Department’s review, the potential total cost of ammonia-nitrogen removal to affected persons has been estimated between 157 million and one billion dollars (statewide), dependent upon the draft permit limits and the existing treatment technology. Although data is not available to estimate the total cost to industrial facilities statewide, the Department anticipates that certain industrial facilities will also be affected. The Department has received information from one chicken processing plant that the estimated cost to install treatment to achieve draft permit limits of 0.67 mg/L (monthly average) and 1.58 mg/L (daily maximum) is estimated between 8.5 million dollars and 11 million dollars, with an additional annual operating cost of $500,000 to one million dollars. Other similarly situated facilities would also have estimated costs exceeding one million dollars necessary to achieve limitations. The implementation of such limitations may require affected facilities to seek additional funding in the form of federal or state grants, loans, and/or increases in user fees.

Without the freshwater numeric ammonia criteria, the Water Quality Standards Triennial Revision has no estimated costs to directly affected persons or nongovernmental groups, as stated in the fiscal and economic impact statement. Further, without the freshwater numeric ammonia criteria, the Water Quality Standards Triennial Revision costs the state and affected persons less than one million dollars, in the aggregate, to implement, as required by La. R.S. 49:953(G) and La. R.S. 30:2019 (D).

This rulemaking rescinds the freshwater numeric ammonia criteria so that the Department can reconsider the environmental and/or human health risks addressed by the freshwater ammonia criteria, the environmental and/or human health benefits produced by the freshwater numeric ammonia criteria, and the costs to the state and affected persons, in the aggregate, of implementing the freshwater ammonia criteria. The basis and rationale for this proposed Rule are to rescind the freshwater numeric ammonia criteria so that the Department can reconsider the costs to directly affected persons, in the aggregate, to implement the freshwater ammonia criteria, together with the environmental and/or human health risks and benefits. This Rule meets an exception listed in R.S. 30:2019(D)(2) and R.S. 49:953(G)(3); therefore, no report regarding environmental/health benefits and social/economic costs is required.

Family Impact Statement
This Rule has no known impact on family formation, stability, and autonomy as described in R.S. 49:972.

Poverty Impact Statement
This Rule has no known impact on poverty as described in R.S. 49:973.

Small Business Analysis

This Rule has no known adverse impacts on small business as described in R.S. 49:978.1 - 978.8.

Provider Impact Statement
This Rule has no known impact on providers as described in HCR 170 of 2014.
Public Comments


All interested persons are invited to submit written comments on the proposed regulation. Persons commenting should reference this proposed regulation by WQ110. Such comments must be received no later than May 5, 2022, at 4:30 p.m., and should be sent to Deidra Johnson, Attorney Supervisor, Office of the Secretary, Legal Affairs and Criminal Investigations Division, P.O. Box 4302, Baton Rouge, LA 70821-4302 or to fax (225) 219-4068 or by e-mail to DEQ.Reg.Dev.Comments@la.gov. Copies of these proposed regulations can be purchased by contacting the DEQ Public Records Center at (225) 219-3168. Check or money order is required in advance for each copy of WQ110. These proposed regulations are available on the Internet at www.deq.louisiana.gov/portal/tabid/1669/default.aspx.

Public Hearing
A public hearing will be held via Zoom on April 28, 2022, at 1:30 p.m. Interested persons are invited to attend and submit oral comments via PC, Mac, Linux, iOS or Android at https://deqlouisiana.zoom.us/j/9373792954 or by telephone by dialing 636-651-3182 using the conference code 725573. Should individuals with a disability need an accommodation in order to participate, contact Deidra Johnson at the address given below or at (225) 219-3985.


These proposed regulations are available for inspection at the following DEQ office locations from 8 a.m. until 4:30 p.m.:  602 N. Fifth Street, Baton Rouge, LA 70802; 1823 Highway 546, West Monroe, LA 71292; State Office Building, 1525 Fairfield Avenue, Shreveport, LA 71101; 1301 Gadwall Street, Lake Charles, LA 70615; 111 New Center Drive, Lafayette, LA 70508; 110 Barataria Street, Lockport, LA 70374; 201 Evans Road, Bldg. 4, Suite 420, New Orleans, LA  70123.
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	Table 1A

Numeric Criteria for Metals and Inorganics

[In micrograms per liter ((g/L) or parts per billion (ppb)]

	Toxic Substance

Chemical Abstracts Service (CAS) Registry Number
	Aquatic Life Protection
	Human Health Protection

	
	Freshwater
	Marine Water
	Brackish Waterd
	Drinking Water Supplyc

	Ammonia 

(in mg TAN/L)g 
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* * *
g For temperature (T, in ºC) and pH dependent criteria, values are calculated using the temperature and pH measured at the time of sampling in coordination with the ambient water quality monitoring programReserved.
* * *
AUTHORITY NOTE:
Promulgated in accordance with R.S. 30:2074(B)(1).

HISTORICAL NOTE:
Promulgated by the Department of Environmental Quality, Office of Water Resources, LR 10:745 (October 1984), amended LR 15:738 (September 1989), LR 17:264 (March 1991), LR 17:967 (October 1991), repromulgated LR 17:1083 (November 1991), amended LR 20:883 (August 1994), LR 24:688 (April 1998), amended by the Office of Environmental Assessment, Environmental Planning Division, LR 25:2402 (December 1999), LR 26:2547 (November 2000), LR 27:289 (March 2001), LR 30:1474 (July 2004), amended by the Office of the Secretary, Legal Affairs Division, LR 33:457 (March 2007), LR 33:829 (May 2007), LR 35:446 (March 2009), amended by the Office of the Secretary, Legal Division, LR 42:736 (May 2016), amended by the Office of the Secretary, Legal Affairs and Criminal Investigations Division, LR 45:1188 (September 2019), LR 46:1550 (November 2020), LR 48:
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SUMMARY

(Use complete sentences)

In accordance with Section 953 of Title 49 of the Louisiana Revised Statutes, there is hereby submitted a fiscal and economic impact statement on the rule proposed for adoption, repeal or amendment. THE FOLLOWING STATEMENTS SUMMARIZE ATTACHED WORKSHEETS, I THROUGH IV AND WILL BE PUBLISHED IN THE LOUISIANA REGISTER WITH THE PROPOSED AGENCY RULE.
I.
ESTIMATED IMPLEMENTATION COSTS (SAVINGS) TO STATE OR LOCAL GOVERNMENTAL 
UNITS (Summary)


There are no estimated implementation costs or savings to state or local governmental units as a result of the proposed rule. The proposed rule rescinds the numeric freshwater ammonia criteria so that the Louisiana Department of Environmental Quality (LDEQ) can reconsider the costs to directly affected persons to implement the freshwater ammonia criteria, together with the environmental and/or human health risks and benefits. After promulgation of the ammonia criteria in November 2020, the Water Permits Division partially implemented the criteria but did not develop formal implementation procedures after realizing the potential fiscal impact implementation would have on wastewater treatment plants and landfills. 
II. 
ESTIMATED EFFECT ON REVENUE COLLECTIONS OF STATE OR LOCAL GOVERNMENTAL 
UNITS (Summary)


The proposed rule has no estimated effect on revenue collections of state or local governmental units.
III. 
ESTIMATED COSTS AND/OR ECONOMIC BENEFITS TO DIRECTLY AFFECTED PERSONS, SMALL BUSINESSES, OR NON-GOVERNMENTAL GROUPS (Summary)

Without promulgation of the proposed rule, publicly and privately owned wastewater treatment plants and landfills, all of which are known sources of ammonia, will be required to meet more stringent ammonia permit limits. The cost of upgrading treatment facilities to effectively remove ammonia to meet more stringent limits is roughly estimated between $157 M to $1 B, statewide. Therefore, the proposed rule will prevent unanticipated costs to directly affected persons, small businesses, and nongovernmental agencies while the department reconsiders the costs to affected persons, together with the environmental and/or human health risks and benefits, to implement the freshwater ammonia criteria.
IV. 
ESTIMATED EFFECT ON COMPETITION AND EMPLOYMENT (Summary)

The proposed rule has no estimated effect on competition and employment.
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