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WHAT IS A SETTLEMENT AGREEMENT?

Once the Department has determined that a penalty is warranted for a violation, the Assistant Secretary of the Department,
with the concurrence of the Attorney General, may enter into a settlement agreement with the Respondent as a means to
resolve the Department’s claim for a penalty.

HOW DOES THE SETTLEMENT AGREEMENT PROCESS WORK?

To begin the settlement agreement process, the Department must receive a written settlement offer. Once this offer is
submitted, it is sent for approval by the Assistant Secretary of the Office of Environmental Compliance. The formal
Settlement Agreement is drafted and sent to the Attorney General's office where the Attorney General has a 90 day
concurrence period. During this time, the Respondent is required to run a public notice in an official journal and/or
newspaper of general circulation in each affected parish. After which, a 45 day public comment period is opened to allow
the public to submit comments. Once the Department has received concurrence, the settlement agreement is signed by
both parties. The Department then forwards a letter to the responsible party to establish a payment plan and/or beneficial
environmental project (BEP).

WHAT SHOULD | INCLUDE IN A SETTLEMENT AGREEMENT?
The Department uses the penalty determination method defined in LAC 33:1.705 as a guideline to accepting settlement

offers. The penalty matrix is used to determine a penalty range for each violation based on the two violation specific factors,
the nature and gravity of the violation and the degree of risk/impact to human health and property.

NATURE AND GRAVITY OF THE VIOLATION
MAJOR MODERATE MINOR
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Degree of Risk to Human Health or Property
Major: (actual measurable harm or substantial risk of harm) A violation of major impact to an environmental resource or a hazard characterized
by high volume and/or frequent occurrence and/or high pollutant concentration.
Moderate: (potential for measurable detrimental impact) A violation of moderate impact and hazard may be one characterized by occasional
occurrence and/or pollutant concentration that may be expected to have a detrimental effect under certain conditions
Minor: (no harm or risk of harm) A violation of minor impact are isolated single incidences and that cause no measurable detrimental effect or
are administrative in nature.
Nature and Gravity of the Violation
Major: Violations of statutes, regulations, orders, permit limits, or permit requirements that result in negating the intent of the requirement to such
an extent that little or no implementation of requirements occurred .
Moderate: Violations that result in substantially negating the intent of the requirements, but some implementation of the requirements occurred.
Minor: Violations that result in some deviation from the intent of the requirement; however, substantial implementation is demonstrated.
The range is adjusted using the following violator specific factors:
1. history of previous violations or repeated noncompliance;
2. gross revenues generated by the respondent;
3. degree of culpability, recalcitrance, defiance, or indifference to regulations or orders;
4. whether the Respondent has failed to mitigate or to make a reasonable attempt to mitigate the damages caused by the violation; and
5. whether the violation and the surrounding circumstances were immediately reported to the department, and whether the
violation was concealed or there was an attempt to conceal by the Respondent.
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Given the previous information, the following formula is used to obtain a penalty amount.
Penalty Event Total = Penalty Event Minimum + (Adjustment Percentage x [Penalty Event Maximum - Penalty Event Minimum ])

After this, the Department adds any monetary benefit of noncompliance to the penalty event. In the event that a monetary
benefit is gained due to the delay of a cost that is ultimately paid, the Department adds the applicable judicial interest.
Finally, the Department adds all response costs including, but not limited to, the cost of conducting inspections, and the
staff time devoted to the preparation of reports and issuing enforcement actions.

WHAT IS A BEP?

A BEP is a project that provides for environmental mitigation which the respondent is not otherwise legally required to per-
form, but which the defendant/respondent agrees to undertake as a component of the settlement agreement.

Project categories for BEPs include public health, pollution prevention, pollution reduction, environmental restoration and
protection, assessments and audits, environmental compliance promotion, and emergency planning, preparedness and
response. Other projects may be considered if the Department determines that these projects have environmental merit
and is otherwise fully consistent with the intent of the BEP regulations.

WHAT HAPPENS IF MY OFFER IS REJECTED?

If an offer is rejected by the Assistant Secretary, the Legal Division will contact the responsible party, or anyone
designated as an appropriate contact in the settlement offer, to discuss any discrepancies.

WHERE CAN | FIND EXAMPLES AND MORE INFORMATION?

Settlement Offers searchable in EDMS using the following filters
Media: Air Quality, Function: Enforcement; Description: Settlement

Settlement Agreements Enforcement Division’s website
specific examples can be provided upon request
Penalty Determination Method LAC 33:| Chapter 7
Beneficial Environmental Projects LAC 33:| Chapter 25
FAQs
Judicial Interest provided by the Louisiana State Bar Association
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