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Title 33
ENVI RONMVENTAL QUALI TY
Part VIl1. Solid Waste
Subpart 1. Solid Waste

Chapter 3. Scope and Mandatory Provisions of the Program

8315. Mandatory Provi sions

Al persons conducting activities regul ated under these
regul ations shall conply with the foll owi ng provisions:

[ See Prior Text in A-G 3.Db]

4. Financial Assurance. Bxd-stingTypet+factHtiesthat—

Existing Type s |, II, eﬁPyLor Fype |11

faciliti es that are owned or operat ed by | ocal governnents mnust
conply with the financial assurance requirenents in LAC
33:VI1.727 no later than April 9, 1997. The admnistrative
authority may waive the requirenents of this Section for up to
one year until April 9, 1998, for good cause if an owner or
operator denonstrates that the April 9, 1997, effective date for

the requirenents of this Section does not provide sufficient tine

to conply with these requirenments and that such a waiver wll not

adversely affect human heal th and the environmnent. Al'l other
facilities nmust conply by February 20, 1995.

* * *

[ See Prior Text in G 5-R 2]

AUTHCRI TY NOTE: Pronul gated in accordance with R S 30: 2001
et seq.
H STOR CAL NOTE: Pronul gated by the Departnent of
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Environnental Quality, Ofice of Solid and Hazardous \Waste, Solid
Waste D vision, LR 19:187 (February 1993), anended LR 19:1143
(Septenber 1993), LR 19:1315 (Cctober 1993), repromul gated LR
19: 1421 (Novenber 1993), anmended LR 22:279(April 1996), LR 23.
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Title 33
ENVI RONMVENTAL QUALI TY
Part VIl1. Solid Waste
Subpart 1. Solid Waste

Chapter 7. Solid Waste Standards

Subchapter E. Financial Assurance for Al Processors and
Di sposers of Solid Waste

8727. Financial Assurance

* * *

[See Prior Text in AAA2.1.ix.(l)]

SCQLI D WASTE FAC LI TY CORPCRATE GUARANTEE FCOR LI ABILITY
OCOVERAGE, CLOSURE, AND OR PCST- CLCSURE CARE

Quarantee nmade this [date] by [nane of guaranteeing entity],
a busi ness corporation organi zed under the |aws of the state of
[insert name of state], hereinafter referred to as guarantor, to
t he Loui si ana Departnent of Environmental Quality, obligee, on
behal f of our subsidiary [insert the nane of the permt hol der or
applicant] of [business address].

Recital s

[ See Prior Text in 1-12]

| hereby certify that the wording of this guarantee is
identical to the wording specified in LAC 3:M1.727. A 2.i.ix.(l),
effective on the date first above witten.

Ef fective date:
[ Nane of Quarantor]
[ Aut hori zed signature for guarantor]
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[ Typed nane and title of person signing]
Thus sworn and signed before nme this [date].

]. Local Governnent Financial Test. An owner or
operator that satisfies the requirenents of Subsection A 2.j.i-
iii of this Section may denonstrate financial assurance up to the

anmount specified in Subsection A 2.j.iv of this Section.
i. Financial Conponent

(a). The owner or operator nust satisfy the

foll owi ng conditions, as applicabl e:

(i). if the owner or operator has
out standi ng, rated, general obligation bonds that are not secured

by insurance, a letter of credit, or other collateral or
guarantee, it nust have a current rating of Aaa, Aa, A or Baa,
as issued by Moody's, or AAA AA A or BBB, as issued by
Standard and Poor's, on all such general obligation bonds; or

(ii). the owner or operator nust
satisfy the ratio of cash plus nmarketable securities to tota
expendi tures being greater than or equal to 0.05 and the ratio of

annual debt service to total expenditures |less than or equal to
0. 20 based on the owner or operator's nost recent audited annual

financi al statenent.

(b). The owner or operator nust prepare its

financial statenments in conformty with Ceneral ly Accepted
Accounting Principles for governments and have its financia
statenents audi ted by an i ndependent certified public accountant

(or appropriate state agency).

(c). A local governnent is not eligible to
assure its obligations under Subsection A 2.] of this Section if

it:

(i). is currently in default on any
out st andi ng general obligati on bonds;

(ii1). has any outstandi ng gener al
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obligation bonds rated | ower than Baa as issued by Mbody's or BBB

as issued by Standard and Poor's;

(i1i). operated at a deficit equal to
five percent or nore of total annual revenue in each of the past
two fiscal years; or

(iv). receives an adverse opi nion,
di scl ai mer of opinion, or other qualified opinion fromthe
i ndependent certified public accountant (or appropriate state
agency) auditing its financial statement as required under
Subsection A 2.j.i.(b)of this Section. The admnistrative
authority may evaluate qualified opinions on a case-by-case basis

and allow use of the financial test in cases where the
admnistrative authority deens the qualification insufficient to
warrant di sal | onance of use of the test.

(d). The following terns used in this
Subsection are defined as foll ows:

(i). Deficit—otal annual revenues
m nus total annual expenditures.

(ii). Total Revenues—evenues fromall
taxes and fees, but does not include the proceeds from borrow ng
or asset sal es, excluding revenue fromfunds nanaged by | ocal
governnent on behalf of a specific third party.

(iii). Tot al Expendit ures—al
expendi tures, excluding capital outlays and debt repaynent.

(iv). Cash Plus Marketable

Securities—all the cash plus narketabl e securities held by the
| ocal governnent on the last day of a fiscal year, excluding cash

and narketabl e securities designated to satisfy past obligations
such as pensi ons.

(v). Debt Service—the anount of
principal and interest due on a loan in a given tinme period,




FINAL RULE /AUGUST 20, 1997 SW024

typically the current year

ii. Public Notice Conponent. The | ocal
gover nnent owner or operator nust place a reference to the
cl osure and post-closure care costs assured through the financi al

test into its next conprehensive annual financial report (CAFR
after the effective date of this Section or prior to the initial

recei pt of waste at the facility, whichever is later. D sclosure

nmust i nclude the nature and source of closure and post-closure
care requirenents, the reported liability at the bal ance sheet
date, the estinmated total closure and post-closure care cost

remai ning to be recogni zed, the percentage of landfill capacity
used to date, and the estimated landfill life in years. A
reference to corrective action costs nust be placed in the CAFR
not later than 120 days after the corrective action renedy has
been selected in accordance with the requirenents of LAC

33: VII.709.E.6. For the first year the financial test is used to

assure costs at a particular facility, the reference nmay be
placed in the operating record until issuance of the next

avail able CAFR if timng does not permt the reference to be
incorporated into the nost recently i ssued CAFR or budget. For

cl osure and post-closure costs, confornmance wth Cover nnent
Accounting Standards Board Statenent 18 assures conpliance with
this public notice conponent.

iii1. Recordkeepi ng and Reporting Requirenents

(a). The local government owner or operator

nmust place the followng itens in the facility's operating
record:

(i). aletter signed by the | ocal
governnent's chief financial officer that lists all the current
cost estimates covered by a financial test, as described in
Subsection A 2.j.iv of this Section. It nust provide evidence
that the | ocal government neets the conditions of Subsection
A2 j.i.(a), (b), and (c) of this Section, and certify that the
I ocal governnent nmeets the conditions of Subsection A 2.j.i.(a),

(b),(c), 11, and iv of this Section;
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(ii). the local governnent's
i ndependently audited year-end financial statenments for the
| atest fiscal year (except for local governnments where audits are

requi red every two years and unaudited statenents nmay be used in

years when audits are not required), including the unqualified
opi nion of the auditor who nust be an i ndependent certified
publ i c accountant or an appropriate state agency that conducts
equi val ent conprehensive audits;

(iii). areport to the | ocal governnent

fromthe | ocal governnment's independent certified public
accountant or the appropriate state agency based on performng an

agreed upon procedures engagenent relative to the financial
ratios required by Subsection A 2.j.i.(a).(ii) of this Section,
if applicable, and the requirenents of Subsection A 2.j.i.(b) and

(c).(i1i) and (iv) of this Section. The certified public
accountant or state agency's report should state the procedures
perforned and the certified public accountant or state agency's
findings; and

(iv). a copy of the conprehensive
annual financial report (CAFR) used to conply w th Subsection
A2 .11 of this Section (certification that the requirenents of

General Accounting Standards Board Statenment 18 have been net).

(b). The itens required in Subsection
A2 j.iti.(a) of this Section nust be placed in the facility
operating record as foll ows:

(i). in the case of closure and
post-closure care, either before the effective date of this
Section, which is April 9, 1997, or prior to the initial receipt

of waste at the facility, whichever is later; or

(ii). in the case of corrective action,

not later than 120 days after the corrective action renedy is
sel ected i n accordance with the requirenments of LAC
33:M1.709. E 6.

(c). After the initial placenent of the
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itens in the facility's operating record, the | ocal government
owner or operator nust update the informati on and pl ace the
updated information in the operating record within 180 days
follow ng the close of the owner or operator's fiscal year.

(d). The | ocal governnment owner or
operator is no longer required to neet the requirenents of
Subsection A 2.j.11i of this Section when:

(i). the owner or operator
substitutes alternate financial assurance, as specified in this
Section; or

(ii). the owner or operator is
rel eased fromthe requirenents of this Section in accordance with

Subsection A1 or 2 of this Section.

(e). A local government nust satisfy
the requirenents of the financial test at the cl ose of each
fiscal year. If the | ocal governnent owner or operator no | onger

neets the requirenents of the |ocal government financial test, it

must, within 210 days follow ng the cl ose of the owner or
operator's fiscal year, obtain alternative financial assurance
that neets the requirenents of this Section, place the required
subm ssions for that assurance in the operating record, and
notify the admnistrative authority that the owner or operator no

I onger neets the criteria of the financial test and that
al ternate assurance has been obt ai ned.

(f). The admnistrative authority,
based on a reasonabl e belief that the | ocal governnment owner or
operator may no |l onger neet the requirenents of the |oca
governnent financial test, may require additional reports of
financial condition fromthe |Iocal governnent at any tine. |If
the admnistrative authority finds, on the basis of such reports

or other information, that the owner or operator no | onger neets

the | ocal governnment financial test, the |ocal governnment nust
provide alternate financial assurance in accordance with this
Secti on.
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iv. Calculation of Costs to be Assured. The
portion of the closure, post-closure, and corrective action costs

for which an owner or operator can assure under Subsection A 2.]

of this Section is determned as foll ows:

(a). if the local governnment owner or
operator does not assure other environnmental obligations through

a financial test, it may assure closure, post-closure, and
corrective action costs that equal up to 43 percent of the | oca

governnent's total annual revenue;

(b). if the local government assures ot her
envi ronnental obligations through a financial test, including
those associated wth UCfacilities under 40 CFR 144. 62,
pet r ol eum under ground storage tank facilities under 40 CFR part
280, PCB storage facilities under 40 CFR part 761, and hazar dous

waste treatnment, storage, and disposal facilities under 40 CFR

parts 264 and 265, or corresponding state prograns, it nust add
those costs to the closure, post-closure, and corrective action
costs it seeks to assure under Subsection A 2.) of this Section.

The total that may be assured nust not exceed 43 percent of the
| ocal governnent's total annual revenue;

(c). the owner or operator nust obtain an
alternate financial assurance instrunent for those costs that
exceed the limts set in Subsection A 2.j.iv.(a) and (b) of this

Secti on.

k. Local Governnent Quarantee. An owner or operator
may denonstrate financial assurance for closure, post-closure,
and corrective action, as required by Subsection A 1-2 of this
Section, by obtaining a witten guarantee provi ded by a | ocal
governnent. The guarantor nust neet the requirenents of the
| ocal government financial test in Subsection A 2.] of this
Section, and nust conply with the terns of a witten guarantee.

i. Terns of the Witten Quarantee. The guarant ee

must be effective before the initial receipt of waste or before
the effective date of this Section, whichever is later, in the
case of closure and post-closure care, or no later than 120 days
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after the corrective action renedy has been selected in
accordance with the requirenents of LAC 33:VI1.709. E. 6. The
guar antee nust provide that:

(a). if the owner or operator fails to
performcl osure, post-closure care, and/or corrective action of a

facility covered by the guarantee, the guarantor wll:

(i). perform or pay a third party to
performcl osure, post-closure care, and/or corrective action as
required; or

(ii). establish a fully funded trust
fund as specified in Subsection A 2.d of this Section in the nane

of the owner or operator

(b). the guarantee will remain in force
unl ess the guarantor sends notice of cancellation by certified
mail to the owner or operator and to the admnistrative
authority. Cancellation may not occur, however, during the 120
days begi nning on the date of receipt of the notice of
cancel lation by both the owner or operator and the admnistrative

authority, as evidenced by the return receipts; and

(c). if a guarantee is cancel ed, the owner
or operator nust, within 90 days follow ng recei pt of the
cancel lation notice by the owner or operator and the
admni strative authority, obtain alternate financial assurance,
pl ace evidence of that alternate financial assurance in the
facility operating record, and notify the admnistrative
authority. If the owner or operator fails to provide alternate
financial assurance within the 90-day period, then the owner or
operator must provide that alternate assurance within 120 days
follow ng the guarantor's notice of cancellation, place evidence

of the alternate assurance in the facility operating record, and

notify the admnistrative authority.

ii. Recordkeeping and Reporting

(a). The owner or operator nust place a

10
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certified copy of the guarantee, along with the itens required
under Subsection A 2.j.iii of this Section, into the facility's
operating record before the initial receipt of waste or before
the effective date of this Section, whichever is later, in the
case of closure or post-closure care, or no later than 120 days
after the corrective action renedy has been selected in

accordance with the requirenents of LAC 33:VI1.709. E. 6.

(b). The owner or operator is no |onger
required to maintain the itens specified in Subsection A 2. k.
of this Section when:

(i). the owner or operator substitutes

alternate financial assurance as specified in this Section; or

(ii). the owner or operator is released

fromthe requirenments of this Section in accordance with
Subsection A 1-2 of this Section.

(c). If a local governnment guarantor no
| onger neets the requirenents of Subsection A 2.j of this
Section, the owner or operator nust, within 90 days, obtain
al ternate assurance, place evidence of the alternate assurance in

the facility operating record, and notify the admnistrative
authority. |If the owner or operator fails to obtain alternate
financial assurance within that 90-day period, the guarantor nust

provide that alternate assurance within the next 30 days.

|. Use of Multiple Mechani sns. An owner or operator
may denonstrate financial assurance for closure, post-closure,
and corrective action, as required by Subsection A 1-2 of this
Section, by establishing nore than one financial nechani sm per
facility, except that mechani sns guarant eei ng perfornmance, rather

t han paynment may not be conbined with other instrunents. The
mechani sns nust be as specified in Subsection A 2.d-i of this
Section, except that financial assurance for an anmount at | east
equal to the current cost estimate for closure, post-closure
care, and/or corrective action nay be provi ded by a conbi nation
of mechani sns, rather than a single nechani sm

11
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m D scounting. The admnistrative authority may
al | ow di scounting of closure and post-closure cost estinates in
Subsection A 2 of this Section, and/or corrective action costs in

Subsection A1 of this Section up to the rate of return for
essentially risk-free investnents, net of inflation, under the
foll owi ng conditions:

i. the admnistrative authority determnes that
cost estimates are conpl ete and accurate and the owner or
operator has submtted a statenent froma regi stered professional

engi neer so stating;

ii. the state finds the facility in conpliance
wi th applicable and appropriate permt conditions;

iii. the admnistrative authority determ nes that

the closure date is certain and the owner or operator certifies
that there are no foreseeable factors that will change the
estimate of site life; and

iv. discounted cost estinmates nust be adjusted
annually to reflect inflation and years of remaining life.

[ See Prior Text in B-B. 2]

AUTHCRI TY NOTE: Pronul gated in accordance with R S
30: 2001, et seq.

H STCRI CAL NOTE: Promul gated by the Departnent of
Environnental Quality, Ofice of Solid and Hazardous Waste, Solid
Waste D vision, LR 19:187 (February 1993), anended LR 19:1143
(Septenber 1993), LR 19:1316 (Cctober 1993), LR 23.
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